In tle Court of the I Addl.District Judge, Ernaku&ﬂﬁ#fl\‘
st ‘

Prescent:
Sri. N.Rajoaxdran, I Addl.District Judge N
Tucsday 6th January 1998/16th Pousha 1919 i 2

0.S. No. 46/1977

Plaintiffss

1. Rcve.Fr. Ouscph,
S/oe.Poulose,aged 38, Vicar, e
St.Mary's Crthodox Church,Cdackali
Thalapunja rcsiding at Patiiickal Housc,
Pe rumbavoor ,Perunbavoor village,
Kunnathunadu

2+ Rev . Fr. Jacob,aged 44,
Assistgnt Vicar,do. do,
rcesiding atAthirampuzhayil housc,
vengoor kara,Vengoor East Village,
Kunnathunadu Taluk

3. Thomas S/o.Thomas,aged 59,
Trustee St.Mayy's Sgiian Orthodox Church, & A Ka
Thalapunja kara,residing at
Mannallyll housc,Thalapunja kara,
Asamannoor,via Kunnathunadu Taluk

4. Chacko S/o. Avira aged 26,Trustco,
St.Mary's Syriaa Orthodox Churck,Odackall
Thalapun ja kara,residing at Pomackal Housc,
Punnayam kara,Assanannocor village,
Kunnathunadu Taluk.

By Adv. Aamod Ly B b Yl s,
& g v eV P Mur g eee [Litriens
Dcfendantss

1. Rov.Fr, Poulosc Pa'ly,aged about 45,
Asstt.Vlicar,Thalackod Syrian Orthodox Church,
residling at Punnackapplll housc,

Kuttalenjl kara,Eramalloor village,
Kothamangalam Taluk.

2. Rev.Fr.Joscph Pally,aged about 60 - o,
Vicar,Thalacode Jacobite syrian Chuzeh
rOSiddna at Puthukunnath housc,Panipra’ ka;a,
Kottappady village,Xothamangalam Taluk :

3. Rev.Fr. Varghese,S/o.Joscph,aged about 40,
Asstte. Vicar,Hebrone Church,Kottappady
rcsiding at Erumala Houso,Kuttalonji kara,
Eramalloor village,Kothamangalam Taluk

By 24dv. £ I A}?) M/Qw ~—
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This sult was originally filed before the
Munsiff's Court,Pcrunbavoor as 0.5.315/74 and ‘subscquently
transferred to this court and renumberced as 0,5.467/77.

Thls sult having been £lnally heard in-the
prescnce of the above advocates for both sides and stood over
for consideration till this day, the court delivered the
followling:

Judgment

This Sult 0.5.46/77 was originally flled before
the Munslff's Court,Perumbavoor as 0.5.No.315 of 1974 and
subscquently transferred to this court and renumbered as C.s.

No.46 of 1977,

2. Sult is for Injunction. Plaint averments
arc as follows: The flrst plalntiff is the Vicar and 2na
plaintiff is the Asstt.Vicar of St.Mary's Church Odakkali,
Thalapun ja kara,Assanénnoor vfllagc,Kunnathunadu Taluk. The
plaintiffs 3 and 4 arc lay trusteces of tihe sald church. The
St.fary's Church and its propertics arc belonged to the
parishioncrs of the church. Defendants 1 and 2 are Assistant
Vicar and Vicar rospcctivgly of thc Thalacode Jacoblte syrian
church,Kothamangalam Taluk and 3rd defcondant 1s the Vicar of
Hebrone Churcn Kottappady in Kothamangalam Taluk. Morcover
all the defendants are parishioncers of the Hebroie Church,
Kottappady. As pcr the approved custom and practice of the
s?riag,grthodox Churcp, no prlest validly appolnted as the vicar

of a particular church perform or interfere with the admini-

L . Ls 2 .
stration of’ the religious corcmonics of the parilsh churches
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or the religlous roquircucat of tihe members' éf the i)arislu

church except wlthout the eoxpress conscent ornﬁefmgg§h§¥ﬁ¥f

of the 'icar or Vicars or in thelr abscence the Kalkkarans

of that particular parish church. So the defendants have

no right whatsocver in the plaint church. But against the
cstablished Practiccs‘of the Syrian Or thodox Church, at the
instigation of the 12th defendant, the dcfendants performed the
last ccremonics of the mother of Varghesc,Parathyvayalil,per-
formed unauthoriscdly and without getting the permission or
conscnt of the plaintlffs,who are the Vicar and Asst.Vicar

and trustces respecclvely of tie plaint church,thercby causing
interferring of the plaintiffs right and causing material loss
to tix plaint chufch. The lanaging ccamlttee of the plaint
church condermnced the actlvitics of the defendants and declded
and authoriscd plaintiffs 3 and 4, and the plalatiffs informed
of tiwx déf¢ndants to rcstrain frén the above said and other
unauthori scd activiticé and interference in future, and tlhe

defendants was informed by plaintiffs numbers 3 qggééﬁand

Sy
i

requested them not to commit such unauthoriséd aétivit%¢s in
futurc. Even ticn, the defendents perfsistead énd it 15
continuing and c;mudtting the said unauthoriscd activitics,
In April 1974, tle first and sccond defendaant performed the
40th day cclcbration of the deceascd Mariam without gettling

the periaission or conscnt of the plaintiffs. The defendants

-
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arc not havinc any such rights or pov‘a;é'r'and they have caused

R

material losc to the plaint church. Infﬂgie_:-cvof 'i;l_)e".dccision
of the Managing committece and its request ma;io through
plaintiffs 3 and 4 to the defencdants,not to cause thelr
unauthoriscd activitics and interfering in the affalrs

of the churcii, the fifst and sccond defendant performed the
last ccremonies of deccased Paratlmwayaill Var}qfe& on 26th
Junc 1974. Since the defendants persisted in the illogal
activitics, tie menaging committee decided to place the salad
unauthoriscd activitics of the dfendants before the general
body of thc parish. n July 14th 1974 the gencral body of
the parishioncrs of .the plaint church convcned and it was
decided not to allow or permlt any of the defendants or their
~agents or noninces to enter the plaint church and to take
appropriate steps to realisc the loss caused to the plaint
church by'tho defendants by thelir unauthorised activitices
within the 'plaint church and within its juri sdiction. Tho
docision of thoe gencral body was iInformed of to the defendants,
personally thrcugh the 3rd and 4th plaintiff. But on 22.9.74
‘at the Instigation and connivanco oL sccond and 7th
dcfenc’iants and against the decislon of the general body of
the rlaint church, the first defendant tricd to cnter the
E_‘g,?“‘int church and its propertics and to obstruct tiv rcli-

-‘""_giqus ccrcanenics of the ciwurch. The defendants have no

namncr of right to intcrferc the actlvitics of the plaint

o/




church. The plaintiffs believed that the defendants will

7.,
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interfere and obstruct the harmomious activities of"'thé plaint
church in futurc also. It is also lcarnt t?)at t‘hc‘:r'éiefcndants
arc making hectlc preparations to crcate unfalr conditions anci
disorderly atmosphcere in the plaint church‘in violation of the
sanlty of the church and rcligion. In vicw of the clrcum-
stances and unguthoriscd activities of the defendants, the
plaintiffs arc centitled to gect a permancnt prohibiton,a injunction
agalnst the defendants restraining them or thelr nominees or
representatives or supporters or followers to cnter into or
to causc to enter into or vin any mdnncr interfere with or to
causc to interferce with the religious cercmonices in the plaint
church and within its jurisdiction and trcspass into the plaint
church and its properticse.

3+ The decfendants flled a jolnt written statement
conconding as follows: The sult is onc touching with roligion
and hence not maintainable beforethe court. The plain‘t?ff has .
no right to institute this suit. It is adnittcd that tho

plaintiffs numbors l and 2 arc vicar and Assistant Vicar r@,_spc—

ctivcly of the 'St Iary s Church Odakkali but plaintiff nunibcrs

3 and 4 arc not lcoally elocted trustces of the church and ™
they arc not having the right to function as trustecs. They

arc person who arc joined with the group of person,who are doing
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activitics agalnst the D{occsan Meg;oj;élitan and other
ccclesiastical aignitories of the sébha'.‘ The plaint

schcdule church is a church,which is administorod as per the
constitution of Malankara Orthodox Suriyani Sabiia and the
averments in the plaint that plaint church and its asscts are
belong to parishioncrs arce deniced. The avermcnts in para 2
about the vicarshlp of defendants are corrcct. But the i‘ﬂﬁ‘d;ﬁ%ﬂlﬁ‘
allcgation contained in para 3 are denlicd and there 1Is no such
proccdural authority clther in the plaint church or in Malan-
kara Orthodox Sabha. The non-dlsclosurc of the right to appoint
Vicars to a parlsh church f; Qith ulterior motive. It is

the Dliocesan Metropolitan,who 1is having authority to appoint

..5 R —- - . — ———

and remove Vicars in a parish church. It is the authority

of the Dlocesan Mctropolitan to appoint Assistant Vicars also,

The plaint church is a parish church ineluded in the

"ploccse of Ankanali ang it is undor the admini stration of

U, e U

His Graco Philiposo Mar Thcophi lose, who Is the Metropolitan

e I s

of Ankamall Diocecsc. Tho plaint*ffs 1 and 2 arc appoin;,cd

—————— T T T T

~

™~

by the said Motropolitan,Philiposo Mar Theophilosce. The

. e . —

trustcos have no'right in tle appointnont of Vicars or to

:;.""\};_\:{-__ako any Vicar to plaint church to perform rcliglous function.

I(,g:__E is truc that on 12.3.1974 the defendants wont to the house of

--‘igccoasod laria,who 1s the wlfe of Varkey of Parathuvayalil
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but the rest of the averments containgcgii(_.;.‘i}‘i_thaﬁ para are
denicd as falsce. The defendant as Vicé¥§ of “Malankara
Orthodax Suriyani Sabia have got right to vislt the house of
a dcccascd, whan any members of the housc make a request for
the same. The dcfendants have got rig.ht to take part in the:
prayer,which is being conducted in the housc énd therd is
nothing illecgal in dolng so. Thoré is no nced for any
sanction from the plaintiffs for the same. There is no
prevaliling rule in the sabha to desist the defendants from

doing so. The deferdants bhave no knowledge about the

averments made in jara 5 in the plaint. Tixe plaintiff has
no right to take any dcision as stated in para 5 of the
plaint. The defendants have not committcd any act,so as to
take such a decision. No declsion was Informed to the defen-
dants as claimcd. The averments in para 6 in the plaint
arc also denicd.  The defendants have not in'tondcd'qr:';dad', 4
.any unauthor ised act without right. It is truc t.hatthc
scconé dcfendant have participated In the prayer dogne

in the house of Maria in conncction with the 40th day

. celebration of her death. But there is no ceclebration as
stated In para 6 of the plaint. No dccision of the parish-

loners of St.ltary's church werce informed to the dofendants by

plaintiffs 3 and 4 or made any dciand. Tt is truc that
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defendants have participatcd in the l‘égg.'ccran.onics o'f 

Varkoy Parathuvayalll and 1t is done at t’ne ..r.QunSt of’.a merber
of hés famlly and sccond dcfendant took part': in the last ccremony
in the capacity asvicar and sccond defendant have got right for
the samc. As averred in para 8 in the plaint, he hés no right
to convence a meeting to take declslon abuting the fu‘ndamcntal
right of defendants. Even if they have taken as averred in\f;’
para 8, thosc arc illegal and thosc declsions are vold and not
binding cn the right of defendants. Nobody lms got a right to
prevent the defencdants from going over to plaint church and to
conduct poojas or ‘:afticipato' in the praycrs. A faltnhful
followcr of Crthccex Sabha is entltled to go in any of the church
under tlx Sabha ané take part religious functions therc. The Ist
defendant nover goic to plalnt church at the instigation of
defendants 2 and 3 2s alleged in para 9 in the plaint. There is
no attempt or cven intentlion on the part of the flrst defendant
to cnter the plaint clwrch so as to causc any obstruction to the
religlous ceremonics therece. The first defendant has gone to the
plaint  church on 2{2.9.1974 for taking part in the prayer ip the

church,as I is a mamber of plaint parish as well as Vicar in

:p”r‘dfOSsion. But on that day tle prayer in the church could not

. bo.conductcd peacci:lly becausce of the obstruction caused by tie

: 'p‘iﬁaihtiffs and thcir assoclates. The attempt of the plaintirfs #Zyd

-
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church for unfair gain. The dotendanﬁsfﬁavo no-- intcﬁt*on,what

so fver to causc any obstruction to tho functioniag of plaint

e x-

church and they have ncover attempted to do any act of violation
as alleged. The act of attributing such allegations against tgo
defendants are crucl and against truth”for defaming theme The
plaintiffs arc not cntitled to get the relief of injunctions as
praycd fore.

4. From the above plecadings of the partics the
following issucs werce raiscd and scttled for decislon by my
predecessor then in office}_‘Tha issucs arc:

1. Whether the suit 1s not maintalnable ?

2. Whether the plaintlffs hewe@zam arc to conduct the
religious ceremonics in the church and its
parishioncrs 2

3. Whether the defendants have any right to

: conduct the religlous cercmonics of the
parisioners and in the church without the
conscnt of the plaintiffs ?

4., Whether the injunction prayed for is allowab;q zi

5 Recllefs and costs. 52

5. No oral or documentary cvidence was adduced bj both

sides.

. [
6. Issug Nos. 1 tod4: There is a cascaé’O.S.No;4o

of 1977 in recspeoct of the same church and both sides adduced
oral and documcntary cvidence in that casec. That casc is
onc for dcclaration and permancent injunction,basing on

an éllogation that as pocr Kalpana No,117 of 1976 datcd,

-
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14th January 1976, 1issucd by His ‘_Q,rage Philiposc Mar Thoo-

1.

philosc, tle Mctropolitan of Anka!é'i%fali 'Diocos'o,tvrénsfcrring

the Vicar Fr.Paulosc Ouscph,Pathicxal hdd’éc.f"g;fwnbavoor. who

is the Vicar of the plaint church and Fr.Jacob, Athirampuzha
housc,Vengoor, who is the Asslstant Vicar and appointing Rev.Fr.
Tharian,Koerheril housc,Kuruppanpady aswtho Viar in the

placc of Fr.Poulosc Ouscph. In that casc,Rov.Pr.Tlﬁrian,Kooclnril
is tlx flrst plaintiff and the prescnt plaintiffs 1 and 2 arc
deofendants 1 and 2 rospectively. Both sides tried to adduce
ovidenee in 0S.No.40 of 1977 for showlng thelr respectilve
rights in this casc. This céurt is not justiiicd to appreciate
the cvidence adduced In anothoar case,wlithout incorporating the
samc in thlis casc as part of the cvidence or presenting the salad
ovidence in this case legally. The status of plaintiffs 1 and 2
at the timc of the suilt is admitted by the defendants in

thoir writteh satemant. ‘But they denlcd the status ‘of plaintiffs

3 and 4. It is also admitted casc of both sides that plaint

—

church s a p2rish church undcr Malankara churche. When it is

e —— T o
“ ——

admitted that the plaint church 1s a parish church of Malankara

S——

church,' the decision of the Supreme Court in Sabha casem

in ATIR 1995 sC 2001 will automatically come W

in the casc of the plaint church as well. This is a sult

>~

Jfor perpectual injunction. The defondants stralghtly denied

-
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cvery allegatlons levelled against t}:?zm for granting a

rclicf in favour of the plaintifss. When ‘it is found tret

w

Sabha Constlitution of 1934 is binding on the plaint church, it

——

1s legal to £ind that clausc 40 in the Sabha constituticn of

1934 is applicable to plaint church also. Clausc 40 dealis

=

“with the right of aprointment,removal and transfeor of pricst

to a parlish church. The right is conferred on the Dioccsan

-
Mctropolitan. If that 1s so, tic Kalpanas of Mctropolitan
.

of Ankanall piocese is binding on plaintiffs and defendants in

thls case., The 3carned coqnsol appcaring for the defencézants
argucd before me,that thc‘z‘ vialntiffs 1 and 2 were renoved from
this plaint church by Kalpanas of the Mctropolitang of Ankamall
Dlocesc,who is competent to issuwe thet Kalpanas. No cvidence,
whatsoever prcduced by the plaintiff to show thelr autherity and
to siow thelr allegation of illcgal act on the part of tm
dofc-ndan‘ts. In the light of the argumcnts of thé lcarnes counse.
for defendants, the Status of plaintiffs to maintain the suit

at present 1s in doubt, No legzl cvidence, whatsocver

produccd by the plaintiffs to show thelr right t_o»g:la\imr'fm.:'

S
’

the relicef as prayed for in the sult, Even then, the burden

: \'I.'.i > -
“ . o )ﬁ.
to prove the facts in thls c@sc is mainly vested upon the
plaintiffs. So, for want of cvidcnece, I hoid that the cuit
1s not malntainakle and plaintifis are not cntitled to

B

ccnduct relicglous cercmenics in the chireh and fos pariznioncers,
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tnless power 1s conferred on them by tﬁ&i)g(a}pe?n’as‘ éf
Motropolitan of Ankamall Dlocese, which is{laclzihg in this
casc. Regarding the right of defendants also, 1t is depending /
upon the kalpanas of Metropolltan of ankamali Diocesce

conscnt of the plaintiffs is not a prec-requlslte to defendants -
for conductlng the religlous ccremonies to the pe\srishioners of

tie plaint church,when there is authority from the Metropolitan

of hnkamall Diocese. In view of the above facts, I hold that,

plaintlffs arc not cntitled to get the injunction as prayed for
Thus, these issuc nunbers } to 4 arc found against the

praintiffs.

7. Issuc No.5: In vicw of my finding on issuc Nos,

1 to 4, the plaintifis arc not entlitled to get a relief in
this cas;:_and so the sult is dlsmissed. By considering the
facts and clrcumstances in this case, T dircct both sides
to suffer theilr respective cests also,

In thce result, suit is dlsmisswed without costs.

Dictatydi to - the Confdl.Asstt.,transcribcd and typed
by him, corrdctceé by “we and pronounced in open court on thls
the Othr:day of January,1998.

CRajendsatt,
I Adcl. /Di,strlct Judge
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